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WESTERN WIRELESS PETITION FOR WAIVER OF  
SECTION 54.313(D)(3) OF THE COMMISSION’S RULES 

Western Wireless Corporation, on behalf of its wholly owned subsidiary, WWC Holding 

Co., Inc. d/b/a CellularOne® (collectively, “Western Wireless”), by its counsel and pursuant to 

47 C.F.R. §§ 1.3 and 1.925(b), hereby petitions for a waiver of Section 54.313(d)(3) of the Rules 

of the Federal Communications Commission (“Commission”), 47 C.F.R. § 54.313(d)(3).  

Specifically, Western Wireless requests waiver of certification filing deadlines set forth in 47 

C.F.R. § 54.313(d)(3)(i) and (ii) to enable it to receive high-cost universal service support from 

the High-Cost Model (“HCM”) fund commencing in the first quarter of 2005 consistent with the 

Order of the Montana Public Service Commission (“Montana PSC”) granting Western Wireless’ 

Application for designation as a competitive eligible telecommunications carrier (“ETC”) in non-

rural areas in the State of Montana.1  Grant of the requested waiver will be consistent with the 

Commission’s well-established precedent and will advance the public interest and benefit 

                                                 
1  Western Wireless is entitled to Interstate Access Support (“IAS”) funding in Montana as well, but no 
waiver is necessary, since the required self-certification and line count reports were filed in a timely manner. 
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consumers in rural and high-cost areas of Montana by promoting the provision of universal 

service.   

I. BACKGROUND 

Western Wireless is a provider of commercial mobile radio service (“CMRS”) in the 

State of Montana.  Western Wireless has been designated as an ETC in 14 states. 

On January 29, 2003, Western Wireless filed an Application with the Montana PSC 

seeking designation as a competitive federal ETC in certain areas in Montana (the “Designated 

Areas”) served by Qwest Corporation, a so-called “non-rural” incumbent local exchange carrier.2  

On October 14, 2004, the Montana PSC issued its ETC Order designating Western Wireless as a 

competitive ETC throughout the Designated Areas subject to certain ongoing conditions.3  

Western Wireless and other parties moved for reconsideration of certain aspects of the ETC 

Order.  On December 21, 2004, the Montana PSC issued its ETC Reconsideration Order, which 

affirmed and clarified the ETC Order.4  Western Wireless’ designation as a competitive ETC 

throughout the Designated Areas thus became effective on December 21, 2004 (the effective date 

of the ETC Reconsideration Order).5   

                                                 
2 In the Matter of the Application of WWC Holding Co., Inc.  for Designation as an Eligible 
Telecommunications Carrier, Docket No. D2003.1.14, Application for Designation as an Eligible 
Telecommunications Carrier in Areas Served by Qwest (Jan. 29, 2003) (“Application”). 
3 In the Matter of WWC Holding Co., Application for Designation as an Eligible Telecommunications Carrier 
in Montana Areas Served by Qwest Corporation, Docket No. D2003.1.14, Final Order, Order No. 6492a (Oct. 
14, 2004, service date: Oct. 22, 2004) (“ETC Order”) (attached as Exhibit A hereto). 
4 In the Matter of WWC Holding Co., Application for Designation as an Eligible Telecommunications Carrier 
in Montana Areas Served by Qwest Corporation, Docket No. D2003.1.14, Order on Reconsideration, Order 
No. 6492b (Dec. 21, 2004, service date: Jan. 5, 2005) (“ETC Reconsideration Order”) (attached as Exhibit B 
hereto). 
5 See ARM 38.2.4806(6) (“When order final for purpose of appeal.  A commission order is final for purpose of 
appeal upon the entry of a ruling on a motion for reconsideration…”).  The ordering section of the ETC 
Reconsideration Order (p. 24) states “Done and dated this 21st day of December, 2004…”, indicating that it 
was entered on December 21, 2004. 
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On February 17, 2005, Western Wireless certified to the Montana PSC that it would use 

all federal high-cost universal service support that it received in 2005 only for the provision, 

maintenance, and upgrading of the facilities and services for which the support is intended, 

pursuant to Section 254(e) of the Telecommunications Act of 1996 (the “Act”)6 and requested 

that the Montana PSC certify Western Wireless’ use of HCM support for the Designated Areas 

to the Commission and the Universal Service Administrative Company (“USAC”).  On 

March 21, 2005, the Montana PSC certified Western Wireless’ use of federal high-cost universal 

service HCM support received for Designated Areas in 2005 to the Commission and to USAC.7   

Because the Montana PSC’s certification qualifies Western Wireless for receipt of federal 

universal service HCM support in 2005 only, Western Wireless is not herein seeking support for 

the period from December 21, 2004 (the effective date of the ETC Reconsideration Order) 

through December 31, 2004.  Instead, Western Wireless seeks to qualify for receipt of high-cost 

universal service HCM support beginning January 1, 2005.8 

Western Wireless seeks a waiver of the annual state certification deadlines set forth in 

Section 54.313(d)(3) that would otherwise require that the Montana PSC file a certification of 

Western Wireless’ use of high cost funds on or before October 1, 2004 (over two months before 

Western Wireless was designated an ETC) to allow Western Wireless to qualify for receipt of 

federal universal service HCM support effective beginning January 1, 2005.  Waiver of these 

                                                 
6 A copy of this certification to the Montana PSC is attached as Exhibit C hereto.  
7 A copy of the Montana PSC’s certification is attached as Exhibit D hereto.  Note that all line count filings 
were submitted in a timely manner (formerly with a designation of “ineligible”), so no waiver is needed with 
respect to line count filing deadlines. 
8 The type of support that the waiver will permit Western Wireless to receive is High Cost Model support 
(“HCM”).  HCM is support available in certain states, including Montana, to non-rural carriers serving wire 
centers with forward-looking costs that exceed a specified benchmark.  See 47 C.F.R. § 54.309(c).  Qwest, the 
incumbent carrier in the Designated Areas, is a non-rural telephone company, and receives HCM and Interstate 
Access Support (“IAS”) in Montana. 



 4 

rules will enable Western Wireless to begin to receive federal universal service HCM support 

commencing as of a date shortly after its designation as a competitive ETC in the State of 

Montana. 

II. NEED FOR WAIVER 

Under Section 54.313, if a State intends for ETCs designated in non-rural telephone 

company areas within its jurisdiction to receive federal high-cost universal service support, it 

must annually file with the Commission and USAC a certification stating that all federal high-

cost support will be used by the companies only for the provision, maintenance, and upgrading 

of facilities and services for which the support is intended.  47 C.F.R. § 54.313(a).  To qualify for 

receipt of high-cost universal service HCM support beginning in the first quarter of a given year, 

an ETC must be certified by the State on or before October 1 of the prior calendar year.  47 

C.F.R. § 54.313(d)(3)(i).  Certifications for the second through fourth quarters of a year must be 

received by January 1 of the current year, certifications for the third and fourth quarters must be 

received by April 1, and certifications for only the fourth quarter must be received by July 1.  47 

C.F.R. § 54.313(d)(3)(ii)-(iv).   

Pursuant to these deadlines, the Montana PSC would have been required to file Western 

Wireless’ HCM certification no later than October 1, 2004, to qualify the Company to receive 

high-cost universal service support effective beginning January 1, 2005.  47 C.F.R. 

§ 54.313(d)(3)(i).  However, because Western Wireless’ designation as a competitive ETC in the 

State of Montana for the areas in question was not complete until December 21, 2004, the 

Montana PSC could not have done so by the October 1 deadline.  In fact, based on the March 21, 

2005 date of the Montana PSC’s certification, Western Wireless will not be eligible to receive 

high-cost support for the Rural Designated Areas until the third quarter of 2005.  47 C.F.R. 

§ 54.313(d)(3)(iii).  As a result, strict adherence to the certification deadlines in Section 
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54.313(d)(3) must be waived so that Western Wireless can begin to receive high-cost universal 

service support as of January 1, 2005.   To do otherwise would deprive Western Wireless of 

much needed high-cost universal service support for the first half of 2005, even though Western 

Wireless began providing service as an ETC in the Designated Areas in Montana in reliance 

upon the ETC Order effective December 21, 2004. 

Moreover, Western Wireless was unable to take advantage of the streamlined procedure 

for newly designated ETCs’ certification filings adopted in Federal-State Joint Board on 

Universal Service, CC Docket No. 96-45, FCC 05-45 (released March 17, 2005) (“ETC 

Designation Framework Order”).  That Order permits new ETCs to receive support as of the 

effective date of the ETC designations as long as they (or their state commissions) file the 

required certifications and line counts within 60 days after that date.  However, by the date the 

ETC Designation Framework Order was released (March 17, 2005), the 60 day deadline had 

already passed (February 19, 2005 would have been the day 60 days after the date on which 

Western Wireless’ designation took effect in Montana, Dec. 21, 2004).  Accordingly, a waiver is 

necessary to ensure the prompt flow of support.    

III. REQUEST FOR WAIVER 

The Commission’s Rules expressly provide for waiver of any Rule if good cause is first 

established.  47 C.F.R. § 1.3.  In addition, Section 1.925(b)(3) provides for a waiver where it is 

shown that 

(i). The underlying purpose of the rule(s) would not be served or would be 
frustrated by the application to the instant case, and that a grant of the 
requested waiver would be in the public interest; or 

(ii). in view of unique or unusual factual circumstances of the instant case, 
application of the rule(s) would be inequitable, unduly burdensome or 
contrary to the public interest, or the applicant has no reasonable 
alternative. 
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47 C.F.R. § 1.925(b)(3).  Consistent with these Rules, the Commission “may exercise its 

discretion to waive a rule where particular facts would make strict compliance inconsistent with 

the public interest.” Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 

(D.C. Cir. 1990). 

In this case, strict adherence to the certification deadlines set forth in Section 

54.313(d)(3) would create the unintended consequence of preventing Western Wireless from 

receiving federal high-cost universal support for the first two quarters of 2005, even though 

Western Wireless was designated and providing service as a competitive ETC effective 

December 21, 2004.  Thus, Western Wireless would not receive timely and appropriate universal 

service support payments from January 1, 2005 through June 30, 2005, despite the fact that it 

will have operated as an ETC and provided the supported services in the Designated Areas in 

Montana throughout that period. 

Grant of the requested waiver will advance the public interest and benefit consumers in 

rural and high-cost areas of Montana by promoting the provision of universal service.  It will 

also be consistent with the Commission’s numerous prior orders in which it has granted waivers 

to newly designated ETCs.  Finally, grant of the requested waiver will be consistent with the 

spirit of the Commission’s March 17, 2005 Report and Order9 which recognizes how strict 

adherence to the certification deadlines causes unnecessary delay in receipt of support by newly 

designated ETCs, and which will, when it becomes effective, provide relief to newly designated 

ETCs in situations similar to Western Wireless. 

                                                 
9 In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 
FCC 05-46 (rel. Mar. 17, 2005) (“Report and Order”). 
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A. The Limited Waiver Western Wireless Seeks Will Advance the 
Commission’s Universal Service Goals 

Granting the requested waiver of Section 54.313(d)(3)’s certification deadlines would 

further the Commission’s public policy goals of bringing access to mobile telecommunications 

technologies to all citizens by enabling Western Wireless to receive support for the provision, 

maintenance, and upgrading of facilities and services commensurate with its service as a 

competitive ETC.  Without timely access to this support, Western Wireless cannot fully begin to 

fulfill the promises of the Act: “[t]o promote competition and reduce regulation in order to 

secure lower prices and higher quality services for American telecommunications consumers and 

encourage the rapid deployment of new telecommunications technologies.”  Pub. L. No. 104-

104, 110 Stat. 56 (1996). 

Furthermore, the Commission has found that “competitively neutral access to support is 

critical to ensuring that all Americans have access to affordable telecommunications.”10  

Denying support for most of 2005 to Western Wireless, a competitive ETC, merely because of 

the timing of its ETC designation, would undermine the Commission’s goal of competitive 

neutrality.11 

Universal service funding is vital to Western Wireless’ ability to carry out its mission as 

an ETC in Montana because it will allow Western Wireless to pursue the construction and 

upgrading of its network to better serve customers within its designated ETC service areas.  

                                                 
10 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Ninth Report and Order and 
Eighteenth Order on Reconsideration, FCC 99-306, ¶¶ 89-90 (rel. Nov. 2, 1999), rev’d in part and remanded 
in part, Qwest Corp. v. FCC, 258 F.3d 1191 (10th Cir. 2001). 
11 See In the Matter of Federal-State Joint Board on Universal Service, Centennial Cellular Tri-State 
Operating Partnership, Centennial Claiborne Cellular Corp., Petition for Waiver of Section 54.313(d) of the 
Commission’s Rules and Regulations, CC Docket No. 96-45, Order, DA 04-2535, ¶ 9 (rel Aug. 16, 2004) 
(“Centennial Order”); In the Matter of Federal-State Joint Board on Universal Service, Grande 
Communications, Inc. Petition for Waiver of Sections 54.307 and 54.314 of the Commission’s Rules and 
Regulations, CC Docket No. 96-45, Order, DA 04-2534, ¶ 10 (rel Aug. 16, 2004) (“Grande Order”). 
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Western Wireless should not be unfairly handicapped, stalled, or otherwise delayed in pursuing 

its mission as an ETC by the strict application of rules that were never intended to undermine the 

purpose of an ETC designation.  Western Wireless should not be denied several months worth of 

high-cost universal service support to which it is otherwise entitled simply because the timing of 

its ETC designation precluded the State of Montana from filing the certification required under 

Section 54.313 by the October 1, 2004, deadline – over two months prior to Western Wireless’ 

designation as a competitive ETC in the Designated Areas. 

B. The Limited Waiver Western Wireless Seeks is Consistent with Commission 
Precedent 

The limited waiver that Western Wireless seeks is fully consistent with, and supported 

by, well-established Commission precedent.  Indeed, the Commission has granted numerous 

similar waiver requests.12  In granting such waivers, the Commission has identified an ETC 

designation date as being a “special circumstance” that warrants a limited waiver to allow a new 

ETC to file retroactive certifications so that ETC support can timely commence.13  Further, in 

granting a waiver to the State of West Virginia for the late filing of its certification for non-rural 

ETCs, the Commission reasoned that “the potential harm that would be suffered by customers 

                                                 
12 See, e.g., In the Matter of Federal-State Joint Board on Universal Service, N.E. Colorado Cellular, Inc., 
Petition for Waiver of Section 54.314(d) of the Commission’s Rules; CC Docket No. 96-45, Order, DA 03-
2482 (rel. July 25, 2003) (“N.E. Colorado Order”); In the Matter of Federal-State Joint Board on Universal 
Service, Guam Cellular and Paging, Inc., Petition for Waiver of Section 54.314 of the Commission’s Rules and 
Regulations, CC Docket No. 96-45, Order, DA 03-1169 (rel. Apr. 17, 2003) (“Guam Cellular Order”); In the 
Matter of Federal-State Joint Board on Universal Service, RFB Cellular, Inc., Petition for Waiver of Section 
53.314(d) and 54.307(c) of the Commission’s Rules and Regulations, CC Docket No. 96-45, Order, DA 02-
3316 (rel. Dec. 4, 2002) (“RFB Order”); Centennial Order, Grande Order.  See also Report and Order, ¶ 89 
(noting that the Commission has granted waivers of certification filing deadlines). 
13  N.E. Colorado Cellular Order, ¶ 6; Guam Cellular Order ¶ 6; RFB Order, ¶ 8; Centennial Order, ¶ 8; 
Grande Order, ¶ 9. 
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[of the ETC…] justifies a waiver” and found that the loss of three months worth of universal 

service funding in similar circumstances would be “egregious.”14 

C. The Limited Waiver Western Wireless Seeks is Consistent With the Spirit of 
the Commission’s Report and Order 

After Western Wireless’s designation as an ETC in the Designated Areas, but before the 

Montana PSC certified Western Wireless’ use of high-cost support to the Commission and 

USAC, the Commission released its March 17, 2005 ETC Designation Framework Order 

concerning various aspects of the ETC designation process.  In the ETC Designation Framework 

Order, the Commission specifically noted that due to the timing of their ETC designation date, 

newly designated ETCs may be unable to comply with the certification filing deadlines.15  The 

Commission further noted that in such a case, the ETC could “suffer significant delay in receipt 

of support.”16  As set forth herein, Western Wireless is in precisely the situation the Commission 

so aptly described and attempted to redress in the ETC Designation Framework Order. 

The Commission took action in the ETC Designation Framework Order to remedy this 

problem.  The ETC Designation Framework Order promulgates a series of new rules that 

provide that ETCs are eligible for support as of their ETC designation date, provided that the 

required certifications are filed within 60 days of the carrier’s ETC designation date.17  These 

rules will become effective 30 days after the publication of the Report and Order in the Federal 

Register.18 Such publication has not yet occurred, and so the rules are not yet effective. 

                                                 
14  In the Matter of Federal-State Joint Board on Universal Service, West Virginia Public Service Commission, 
Request for Waiver of State Certification Requirements for High-Cost Universal Service Support for Non-
Rural Carriers, CC Docket No. 96-45, Order, DA 01-86, ¶ 7 (rel. Mar. 13, 2001). 
15 Report and Order, ¶¶ 89, 91. 
16 Id., ¶ 91. 
17 Id., ¶ 92; new Commission rules 54.313(d)(3)(vi) and 54.314(d)(6). 
18 Id., ¶ 109; 47 C.F.R. § 1.427(a). 
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Because of the timing of its ETC designation and the Montana PSC’s certification, 

Western Wireless will not be able to take advantage of the new rules promulgated in the ETC 

Designation Framework Order– the Montana PSC’s certification to the Commission and USAC 

was completed before the new rules will become effective.  However, the new rules and the ETC 

Designation Framework Order provide additional support for Western Wireless’ request that the 

Commission waive the certification deadlines of Section 54.313(d)(3).  In the ETC Designation 

Framework Order, the Commission recognized the timing problems that have arisen with regard 

to ETC designation and remedied them; Western Wireless’ requested waiver merely asks the 

Commission to do the same in Western Wireless’ particular circumstance, given that the remedy 

adopted in the ETC Designation Framework Order was not yet available at the time this 

circumstance arose. 

The Commission’s precedent, the ETC Designation Framework Order, and the effect that 

timely receipt of federal universal service support will have on Western Wireless’ provision of 

universal service in Montana all show that good cause exists for the Commission to waive the 

certification filing deadlines set forth in Sections 54.313(d)(3) so that Western Wireless may 

receive high-cost universal service support in Montana commencing January 1, 2005. 

IV. CONCLUSION 

For the foregoing reasons, the Commission should grant Western Wireless’ request for 

waiver of the certification filing deadlines set forth in 47 C.F.R. § 54.313(d)(3) and accept the 

Montana PSC’s March 21, 2005 certification of the Company’s use of universal service support 

as timely filed for purposes of qualifying Western Wireless to begin receiving universal service 

support effective January 1, 2005. 
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Dated: May 18, 2005   Respectfully submitted,  

      WESTERN WIRELESS CORPORATION 

         By:  _____________________________ 
      Michele C. Farquhar 
      David L. Sieradzki 

HOGAN & HARTSON L.L.P. 
555 Thirteenth Street, N.W. 
Washington, D.C. 20004 
Telephone: (202) 637-5600 
Facsimile: (202) 637-5910 
dlsieradzki@hhlaw.com 
 
Mark J. Ayotte 
BRIGGS & MORGAN, P.A. 
2200 IDS Center 
80 South Eighth Street 
Minneapolis, MN 55402 
Telephone: (612) 977-8240 
 
Mark Rubin 
Director, Federal Government Affairs 
WESTERN WIRELESS CORPORATION 
401 Ninth Street, N.W. Suite 550 
Washington, D.C. 20004 
Telephone: (202) 654-5903 
Facsimile: (202) 654-5963 
mark.rubin@wwireless.com 
 
ATTORNEYS FOR WESTERN WIRELESS 
CORPORATION 

 



EXHIBIT A 
 

Montana PSC’s Oct. 14, 2004 Order Designating Western Wireless as an ETC in  
Qwest Areas in Montana 

 































































EXHIBIT B 
 

Montana PSC’s Dec. 21, 2004 Reconsideration Order Affirming Western Wireless’ 
Designation as an ETC in Qwest Areas in Montana 

 





















































EXHIBIT C 
 

Western Wireless’ February 17, 2005 Certification to the Montana PSC 













EXHIBIT D 
 

Montana PSC’s March 21, 2005 Certification of Western Wireless  
as an ETC in Qwest Areas in Montana 
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